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[ PART I 


The 24th December , 1981 


No. 9 (1) -81/6 Labl 14939. - In pursuance of the provisions of section 17 of the Industrial Disputes Act, 
1947 (Act No. XIV of 1947), the Governor of Haryana is pleased to publish the following Arbitration award of 
Shri J.D.Mohta , Deputy Labour Commissioner, Haryana (retired ), Sole Arbitrator in respect of the dispute 
between Shri Shiv Sagar, son of Shri N.P. Kanu workman and the management of M /s Hindustan Everest Tools 
Ltd. , Jatheri , Sonepat. 

BEFORE SHRI J.D. MEHTA , SOLE ARBITRATOR , RETIRED DY. LABOUR COMMISSIONER , 
HARYANA , RESIDENT OF D / E - 137 , TAGORE GARDEN , NEW DELHI- 110027 


Shri Shiv Sagar, son of Shri N.P. Kanu (Workman ) 


versus 


The management of M /s Hindustan Everest Tools Ltd., Village Jatheri, Sonepat 


Appearances 


1. Shri Shiv Sagar along with Shri Chander Singh . 


2. Shri U.C. Pant along with Shri D.N. Gupta . 


ARBITRATION AWARD 


The above- named paties have appointed me as a sole arbitrator in terms of arbitration agreement dated 
29th April, 1981, under section 10A (3 ) of the Industrial Disputes Act, 1947. The said arbitration agreement was 
published in the Haryana Government Gazett€ (Extraordinary ) , vide No. ID /RTK /67 /81/ 26805 , dated 27th 
May, 1981 : 


The following point in disputo was referred to me for arbitration : 


(1) Whether the action taken by the management was justified and if not to what relief th : workman 

is entitled to 7 


On receipt of the notification, asual notices were issued to the parties. The parties made their appearance3,files 
the statoment of claims, writton statements as well as rejoinder . The managem :at filed copies of documents in 
support of their coatontion la this case wheroas the represonatative of the workmin filed documints collectively 
for all the casos without being written by any individual workor. The ploadings of the parties gave rise to the 
issues which worc framed with their consont as onder : 


(1) Whether the workman was unauthorisodly absont exceeding 10 days from duty ? 


( 2) Whether the action taken by the management tantamounts to retrenchment ; if so , to what relief 

hc is entitled to ? 


Thereafter , the parties adduced their cvidence and also advanced their arguments, copy of which was given in 
writing . The workman appeared myself as lone witncss in his case. Shri Shiv Sagar deposed that he resorted 
to Dharna in Nehru Place (H.O. of the Company ) from 9th March to 3rd April , 1981 in support of their demands . 
He added that the Dharna waswithin the knowledge of the management and he denied the receipt of any letter of 
themanagement during this period . He further stated that he reported for duty on 4th April , 1981, as the Dharna 
was lifted on 3rd April , 1981, with the intervention of the Labour Department, but the Chowkidar refused entry 
on 4th April, 1981. He added that he did not write to the management about taking him back on duty because 
the Labour Department intervenod . In this cross- examination he admitted that he did not inform the 
management about bio dharna nor he could confirm if his Union Secretary wrote about it to the 
management. Ho toled that about 30-32 workers were on Dharna . He admitted that he gave his 
addross whenever he was away from his houx . But deniedto have received letters dated 11th March , 1981 
and 14th March , 1981 , sent under UPC by the management and also denied the receipt of Registered A / D letter 
dated 2nd April , 1981 , copy of which was sent to his permanent address at Assam . He admitted not to have 
written to the management about the incident of refusal by the Chowkidar on 4th April, 1981. 


While the management examined Sarvshri U.C. Pant, Dy.Manager (Personnel )Mr. R.K. Dixit ( Personnel 
Officer), Hira Singh , Head Watchman , Rajpal and Niranjan Singh , Watchmen , as witnesses. 
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Shri Pant stated that he visits H.O. (Nehru Place ) as an official routino and also visited the same during 
9th March to 3rd April, 1981. He met Shri Jagbzer Singh and Janardhan Ojha and exchanged Ram Ram 
as well as with some other workers too . He further stated that ther : woramily workers w1) after parforining 
their duties visited Nehru Place for Dharna and the number varied from time to time, as the number was not 
fixed nor the workers. He stated that the list of workers who are dismissed , discharged or resigned , etc., is given 
to the Security Supervisor to ensure that their workers are not allowed to enter the factory again . Only two 
workers, namely, Sarvshri Ram Chander and Suresh Kumu can : to th : gite oa 4th April, 1931 as told to him by 
Shri Hira Singh , Head Watchman . But these workers did not wait at the gate for meeting him though he did 
not take more than half an hour to reach his office. He further deposed that there was intervention from the 
Labour Department but without any fruitful result . A copy of the Standing Order is displayed on the notice 
board and the leave procedure is generally known to the workers. He added that the workers, whose cases are 
under arbitration did not send any wirtten explanation regarding their un -authorised absence despite notices issued 
excepting 2 workers , namely, Jagbeer Singh and Janardhan Ojha, who requested to take back on duty which was 
received very late. In his cross-examination , he admitted that there was conciliation meeting on general demand 
notice, dated 6th January , 1981 which has since been rejected and filed by the Labour Department .-- vide their 
letter No. 38707 , dated 21st August , 1981. He denied to have received the hunger-strike notice ,-vide letter , 
dated 16th March , 1971, Exb . W -4 . He further confessed to have met the Labour Minister, Haryana , when the 
Deputy Labour Commissioner, Sonepat had called a conciliation meeting where the explained the factual position 
to the Minister. He denied the receipt of letters , dated 17th March, 1981, Ex. W -5 but admitted the letters, 
dated 3rd April, 1981 , Exb . W -6 and the Management letter , dated 15th March , 1981, Exb . W -7, letter, dated 
17th March , 1981, Exb . W -8 ard letter, dated 19th September , 1981, Exb . W.9 . He later denied that the names 
of the workman tave teen struck off and affirmed that the workers who lost their lien on employment was due 
to unauthorised absence and denied any such action has been taken due to their union activities. 

Shri Hira Singh , Head Watchman stated that he was on duty on 4th April , 1981 from 7 a.m. to 7 p.m. 
Sarvshri Ram Chander and Suresh Kumar approached him at about 9 a.m. after being denied the entry by the 
Watchman and wanted to meet Shri U.C. Fant. He went inside to seek instructions from Shri Pant , who instructed 
him to bring them in his office. But on his return he did not find Sarvshri Ram Chander and Suresh Kumar at the 
gate . He added that no other workman came to the gate and met him on that day. In his cross-examination , 
he affirmed that he was on duty on 4th April , 1981 and denied any knowledge about dharna by workers in 
Nehru Place . He also added that no other workman excepting Sarvshri Ram Chander and Suresh Kumar came 
to the gate ( n 41h April, 1981. He vehemently denied that he has been tutored by the management to tende 
his evidence . 


Shri Rajpal and Shri Niranjan Singh , Watchmen , deposed that they were on duty on 4th April, 1981 
at gate No. I. Only Sharvshri Ram Chander and Suresh Kumar were refused entry on that day on the advice 
and instructions received from the Management and the Head -Watchman was informed who took further action . 
They further added that no other workman came on that day and stated that they know the leave procedure as 
well as the standing order. Shri Rajpal Watchman , deposed that he was on duty on 19th April, 1981 from 7 a.m. 
to - 3 p.m . 19th April, 1981 being Sunday, the factory was closed being weekly rest day, the question of 
Sarvshri Janardhan Ojha and Jagbeer Singh coming on duty on that day does not arise. In his cross-examination 
he told that he knew Sarvhsri Janardban Ojha and Jagbeer Singh . He told that he gets knowledge about standing 
orders from Time Office and there was no other workers at gate excepting Sarvshsri Ram Chander and Suresh Kumar 
on 4th April , 1981. 

Shri Rakesh Kumar Dixit (Personnel Officer ) while tendering the evidence explained the procedure 
adopted in case of absenting workers and showed the muster rol for the year, 1981 wherein the word left have 
been recorded against the names of workers whose cases are under arbitration . He also deposed that he heard that 
workers, namely, Vikramapal, Chandramapal, Ram Chander and Bagedan Prasad had got employment with M /s . 
Super Tools and Zandu Forgings, Bhiwadi (Raj). In his cross-examination , he could not tell the name of 
worker, who gave this information to him nor he had any knowledge about the agitation as he joined subsequently . 


The partics also advanad thuir arguments : 


The learned representative of the workman draw my attention to the illegality of the orders passed by tho 
Management by invi.king Clause 15 of the Standing Order as there was no disobedience or defianco of the standing 
orders. Ho viewed thatthe workman was on piac:ful agitation following thr:Gandhian principles for the acceptanco 
ofthoir justified demands and the Dharmiwas within the knowledge of the Management. Thus it could not be con 
sidered as absent from duty and strikingoff their names was uncalled for. He further elucidated that there aro 
no such circumstances from which it can be inforred that he had loft the ser vic 8 or had any such intentions. In this 
coonuction , he relied on the following awards contained in the cases cited below 

( 1) G.T. Lad versus Chemical and Fibres India Ltd., 1979-LIC P. No. 290 . 

(2) Buckingham Co. versus- Venkatia b -LLJ- 1963 page No. 638 . 

H : also questioned thc bonafides of the management in acting in harsb and perversive manner to crush 
the paciful and constitutional activities of the union . He further challenged the action of the management that 
the termination tantamounted to retrenchment in the lightof recent pronouncements of the Suprcm . Court as under : 


(1) State Bank of India versus-Subramaniam -67-1-LLJ-278 . 
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(2) Hindustan Steel Ltd., versus Presiding Officer , Labour Court 1976. LIC -P . 766 . 
(3) Delhi Cloth and General Mills Co. Ltd., versus Shambunath Mukherjce-80 LLJ-Page No. 1 . 
(4 ) Mohan Lal versus Bhurat Electronics Ltd., 1981-Pagc- LIC -806 , 
(5 ) Santosh Gupta Versus State Bank of Patiala -1980 - LIC - P . 687. 


He accordingly contended that the management did not observe the conditions prccident to retrench : 
ment and committed illegality, thus the workman is entitled to reinstatement with full back wages . 


While the learned counsel of the Management pointed out that the workman 2cc.pted the actum of the 
absence exceeding 10 dys without permission from the managımənt and without giving individual intimation ; 
it has also been admitted that no written requests was m : dc « xplaining the reasons for his unauthorised absenco . 
of requesting for being taken on duty. He contended that there has been no corroboration that the workm n wag 
on dharna oxcepting his lone state-mant. Thc numbir of workmon on dharana , period of dbarna ctc . have differont 
Versions and thus cannot be aca :pted that a group of workers i.e. 31 or so were constantly on dharna . He refuted 
the allegation of the learned counsel from the opposite side that the management adopted negativ /stern attitude 
about the demand notice datod 6th January , 1981. He explained that the management discussed with the workers 
and explained to them the legal as will as the justified position , - vide their letters Exhibit No. W - 7 and 8 and the 
standing has been vindicated by the Labour Department. Haryana by rejecting the demand notiai, --vide endorsement 
No. 38707, dated 21st August , 1981. It is obviousthat theſe was no justification for the workers/union to creat 
any stir on this account. He also pointed out to the falacious statement that all absintiess Wine to the factory 
on 4th April, 1981 to report for duty which has been forcefully rebutted in the witnesses of S /Skri Hira Singh , 
Head Watchman and Rajpal and Niranjan Singh , Watchmen . He also pointed that there is no truth in the state 
ment of S /Shri Jagbuer Singh and Janardhan Ojha that they ft.ported for duty on 19th April , 1981 which was a 
Weekly closed day of the factory bing Sunday as given out in thc stat m :nt by Shri Rajzl, watchman who was on 
duty on that day. He ploaded that the standing orders have legal force and did not Act suspendud during anh 
agitation . Nor cvery absentce can be presum d by the minag mnt on hunger strike:/dharna which was resorged 
to by a negligible minority of the 31 workers out of 750 workurs employad and added that facturm of recall notices 
issued by the management have been admitted by the Union , vide letter, Exhibit W -5. As regards issue :No. 2, he 
argued that Retrcchmont would constriture tcrmination of servicu by the employer, but there was no such act 
of termination by the managem :ntip tbis case . He viewed that there is no retrenchmdnt unless there is a discharge 
of surplus labour in a continuation or running industry as held by the Bunch of Five Judges of the Supreme Court 
in the case “ Barsi ight Railway Co. Ltd., Versus-K.M . Jogalckar - in 1953 and still hold good bring the 
judgement a larger bench . He furthr vicwed that judgment in the following cases as pointed out by the opposite 
counsel are distinguishable because the facts are materially different in the present case . 


(1) DCM versus Shambunath Mukherjee . 


(2 ) State Bank of India versus Subramaniam . 
(3) Hindustan Steel Ltd , versus Presiding Officer, Labour Court, Orissa . 


He pointed out that a Division Bench of Bombay High Court bave told in case of Kamlesh Kumar 
Rajnikam Mehta versus CentralGovrnment Industrial Tribunal No. 1 that the termination of services of workmen 
for loss of confidence is not a rotronchm.nt - 1980 LLJ/ 336 (Bombay). H : acordingly pleaded that the " Surplusage " 
for retrenchment isimplicitinthe schem of Industrial Disputc Act and oviry case cannot be roped in for the purpose 
of retrenchment. He added that there is no suck positive action by thc employer as to termit retrenchment in the 
prescot case , 


I have applied my mind to the evidence adduced by the parties as well as arguments advancd in -support 
of their contention . My findings issue - wise are as under : -- 


1 


(1) From ıhe facts and evidence it is clear that there was unrcst amongst some workers due to demand 
raised by their union . It is also proved that the demands raised by the union wure not considered fit for any action 
in view of the subsisting settimants, dated 7th February, 1977 and 12th October , 1978 as pointed out by the Labour 
D partment and thus rejocted , -vide its letter No. 38707 , dated 21st August , 1981 . 

The workman has also not provee that he wrote to the Management about is factum of Dharna nor he for 
made any application for leave fo his absenco . Busides it is on record that the managem :nt sent him letters (recall 
noticus ) undor UPC and admitted in an indirect minner by the Union, --- vide thuir letter, dated 17th March , 1981 , 
Exibit W -5 . More so the minagem int did send registered A / D letter which was returned bythe Postal Authoritics 
The workmin his also admitted that he did not write to the managem :nt about his rcsumption of his durias after 
refusalby the mimagom.pt on 4th April, 1981 , Th » factum of having reported on 4th April, 1981 has also not been 
proved . This all goes to castablish that the workman rom incd absent unauthorisedly from 9th March , 1981 to 3rd 
April, 1981 which exceeds 10 days and invited the breach on contract with his own action which followed with an 
intimation to bim by the management under clause 15 of the standing order . 
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The contention of the workm.n s counsel that action under clause 15 of the standing order was void as 
there was no dis -obedience or defiancu on the part of the workman has been found un -terable as cvident from the 
documentary facts and the affirmition of " rucall notics" issued to him by the Manageinnt and deliberately 
ignored by him . North : plea of malafidor victimisationis forc : ful bocausc thc workman has him if to bu blamed 
for the disregard of the standing ordir and no milice can be attributed as he did not come up with any cxplanation 
for absencunor did h : Carc to w.itu to th :ning: 103nt for resumption of dutics. Further , I am inclined to accept 
the argument of th : Managemunt counsel that the standing orders have got the force of law and deeming provision 
ta kc form of law and it docs not gut suspundud during any agitation . Thus the action under clause 15 of the Certified 
Standing order is justificd and in order as the workman sumuincd absentexccding 10 days from duty unauthorisedly . 
Issue No. 1 is decided in favour of the management . 

As regards issue No. 2 , the Rulings stated by the learned representative of the workman have been studied 
and found that the same have no baring with the facts in this case . The retrenchmint as given in the definition 
contained in section 2(00 ) of the Industrial Disputes Act, 1947mans termination of the employer of the servicc 
of a workman which is as a result of positive action of thc. cmployer and cannot take in its fold the termination as 
result of the act ofemployce . In this case the terminology of the clausc 15 of the standing order which is reproduad 
bulow is quite matrial and differunt from that of the DCM , 


a 


Clause No. 15 of the Certified Standing Order 
Discontinuation of Service 


If a workmans mains abu nt for a continuous périod of ten days without taking permission of the manage 
me nt or giving intimation under standing orders 12 and 12 (b ) he: shall lose lion on his on arpointmint and it shall 
be dermed that he has left the services from the date of bis absence unless to explain his absent satisfactorily to 
the Management . 

Thus I am of the view that it does not tantamount to retrenchment and would bc stretching too far if 
such case is rond in the coverage of setrenchment. However , considering the circumstances , li ngth of service 
as well as plea of social justice , it would be in the interest of cquity and justic to award relief to the workman . 
I award 15 days (fifteen ) wages for every completed year of service to the workman , which would be equivalent to 
the compensation payable under Section 25(FXb ) of the Industrial Disputes Act , 1947 , busides his other duos lying 
undisbursed with the management, 


J.D. MEHTA , 
Solo Arbitrator . 


Forwarded (four copies) to the Secrctary, Haryana , Government, Chandigarh Labour and Employment 
Departm-:nt, as required under section 17 of thư Industrial Disputes Act, 1947, for favour of necessary publication 
in the Haryana Government Gazette . 


J.D. MEHTA , 
Sole Arbitrator . 


No. 9(I)-81/6 Lab./14940.-- In pursuana of the provisions of section 17 of the IndustrialDisputes Act 
1947 (Act No. XIV of 1947), the Governor of Haryana is pleased to publish the following Arbitration award 
of Shri J. D. Mehta , Deputy Labour Commissioner , Haryana ( retired ) Sol Arbitrator in respect of the dispute 
between Shri Barister Singh , son of Shri Sudam : Singh workman and the management of M /s. Hindustap Everest 
Tools Ltd., Jathuri Sonepat . 


BEFORE SHRIJ.D .MEHTA , SOLE ARBITRATOR , RETIRED DEPUTY LABOUR COMMISSIONER , 

HARYANA , RESIDENT OF D / E -137 , TAGORE GARDEN , NEW DELHI - 110027 


SHRI BARISTER SINGH , SON OF SHRI SUDAMA SINGH 


Workman 


Versus 


THE MANAGEMENT OF M S , HINDUSTAN EVEREST TOOLS LTD ., JATHERI, DISTRICT 

SONEPAT 


Appearances : 


(1) Shri B :rister Singh , alongwith Shri Chander Singh . 


( 2) Shri U.C. Pant, alongwith Shri D. N. Gunta . 
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ARBITRATION AWARD 


The above -namd parties appointed 

appointed meas a Söle Arbitrator in terms of the arbitration agreement, 
dated 1st My, 1931. rnis arb tration agrovim it was published in the Hiryani Government Gazette (Extra 
ordinary ), -vide N., ID RIK /67 /81/26847, dated 27chMy, 1981. The following point in dispute was referred 
to mo for arbitration , 

(1) Whathar th : acion taken by th : minagim :nt was justified and if not to what relief the workmın 

is entitled to . 


In response to the noticus issued to the parties, the parties made their appearances. They filed state 
ment of claims, written statement as wellas rejoinder . The minagement filed copies of the documents in support 
of their contention in this case , while the representative of the workmen filed documents collectively for all the 
cases without being written by any individual worker . The following issues were framed on the basis of their 
pleadings with their consent . 


(1) Whether the workman was unauthorisedly absent excecding 10 days from duty . 
(2) Whether the actiont taken bythe management tantamounts to retrenchment, if so , what relief be 

is entitled to . 


Thereafter the partics adduced thcir evidences and addressed arguments , copy of wbich was given in 
writing . The workman has appeared himsält as a witness in this case . Shri Barister Singh deposed that he 
was on Dharna from 19th March to 3rd April, 1981 in Nehru Place (H.O. of the Company ) where two of his 
comrades on hunger strike. He stated that he did not receive any letter from the management regarding his 
absence from duty during this period and have no knowledge of the rules and regulations of the Company. Nor 
he had read a copy of the standing orders displayed on the no‘ice board . He added that the hunger strike: 
Dharna was in support of the demands and he used to raise slogans tbere . He further scated that the dharna 
was got lifted by some, officials of the Labour Departmnt. who told that 7tb April 1981 was fixed for dis 
cussions at Chandigarh and the duty to be resumed from tomorrow . He added that he reported for duty 
on the 4th April, 1981 at 7.45 A.M. but was stopped by the Sucurity Offior though he waited thcir till 12.00 noon . 
In his cross-examination hc admitted his postal address as correct and stated that he was not working anywhere 
at present. He affirm that he mentioned about the Dharna in his written claim statement and there was about 

30-32 workers when the Dharna was lifted on 3rd April, 1981. He denied the knowledge of contents of the 
letter delivered by the official as it was shown to the leaders. He told that he could not say the cxact date 
when he joined Dharna either on 13th or 14th of March , 1981. Ho denied to have acceived letters dated 
24th March , 1981 and 28th March , 1981 sent by the management under UPC and as well as the Registered 
A / D letter of 2nd April, 1981. He, however, could read the contents 5791 art" 
on the Registered A / D letter returned by the postalauthoritics. He could not fall thc name: of the Security 
officer who had stopped him at the gate on 4th April, 1981. He admitted that Icave applicatiun is made on the 
same date or next day in case of emergency . He told that he could not recollect if he made any request for 
employment on the application form . But, however, recognised his signature on the application form Exhibit 
M - 1, wherein observance of standing orders and rules of the company have beca acopted by him . He admitted 
that he did not write to the management about his dharna with effect from 13th March , 1981 or 14th March , 
1981 nor he wrote the managemunt about taking him back on duty after he was stopped by the watchman 
on 4th April , 1981 . 


While the management ex2mined S /Shri U.C. Pant, Dy. Manager (Personnel) and Mr. R. K. Dixit 
( Porsonnel Officer ) Hira Singh , Head Watchman , Rajpal and Niranjan Singh , Watchmen , as witnesscs . 


Shri Pant stated that he visited Hvad Office (Nahru Plac ) as an official routine and also visited 
the same during 9th March to 3rd April, 1981. He mit S /Shri Jagbeer Singh and Janardhan Ojha and exchanged 
Ram Ran as willas with some other workers too . Hu further stated that there were many workers, who after 
performing their dutite visited Ni hru Place for Dharna and the number varicd from timu to time, as the number 
was not fixed nor the workers . He stated that the list of workers who are dismissed , discharged or resigned etc. 
is given to the Security Supervisor , to ensure that there workers are not allowed to enter the factory again . Only 
two workers namely S , Shri Ram Chandur and Suresh Kumar came to the gate on 4th April, 1981 as told to him 
by Shri Hira Singh , Hjad Watchm in . But those wurkurs did not wait at the gate for mecting him though he 
did nttak :more than halfan hour to reach his office . He further dcposed that there was intervention from 
the Labour Duparin : nt but without any fruitſul result . copy of the standing order is displayed on the notice 
board and the leave proudure is generally known to the workers. He added that the workers , whose cases are 
under arbitration did not send any written explanation regarding their unauthorised abincc despite notices 
issued xapting 2 workers namely Jagbuer Singh and Janardhan Ojha , who requested to take back on duty 
which was recived very late . In his cross4.Ximination , he admitted that there was conciliation meeting on 
general demand notice dated 6th January, 1981 which has since been rejected and ſiled by the Labour Departinent, 
vide their endorse:m ::nt No. 38707 dated , 21st August, 1981. He denied to have recived the hunger strike notice, --- 
vide letter dated 16th March , 1981 Exhibit W -4 . He further confcssed to have met the Labour Minister, Haryana , 
when the Deputy Labour Commissioner, Son pat had called a conciliation meeting where he :xplained the 


is 
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factual position to the Minister. He denied the teapt of letter dated 17th March , 1981 Exhibit W - 5 but 
admitted the letters datud 3rd April, 1981 Exhibit W - 6 and the management litter dated 1511. March , 1981 
Exhibit W - 7, letter dated 17th March , 1981 Exhibit W - 8 and letter dated 1911 September , 1981 Exhibit W.9 . He 
later denied that the names of the workm . n have been struck off and affirmed that it wokers who lost their lien 
on employnx nt was due to un - authorised absunce and denied any such action has been taken due to their union 
activitics . 


Shri Hira Singh, Head Watchman stated that he was on duty on 4th April, 1981 from 7 A.M. to 7 P.M. 
S /Shri Ram Chander and Suresh Kumar aproached him at about 9 A.M.after being denied the entry by the watch 
man and wanted to meet Shri Pant, Ho Went inside to sock instruction from Shri Pant, who instructed him to 
bring thum in his office . But on his return he did not find S /Shri Ram Chander and Suresh Kumar at the gate . 
He added that no other workman came on the gate and met him on the day. In his cross -examination , he affirm 
ed that he was on duty on 4th April, 1981 and denied any knowledge about Dharna by workers in Nehru 
Place . He also added that no other workmen excepting S /Shri Ram Chandcr and Suresh Kumar came to the gate 
on 4th April, 1981, H ; vuhimintiy denicd that he has buen tortured by the minagem int to tender his evidence , 


Shri Rajpal and Shri Niranjan Singh , watchm n , deposed that they were on duty on 4th April, 1981 
at gate No. 1. Only S / Shri Rin Chinder ani Suresh Kunir wora raful: ntry that day oi th : a Ivica and 
instruction received from the management and the head watchman was informid , who took further action . They 
further added that no other workman came on that day and stated that they know the leave procedure as well as 
the standing order. Shri Rajpal watchman , deposed that he was on duty on 19th April , 1981 from 7 A.M. to 3 P.M. 
19th April, 1981 being Sunday, the factory was closed being weekly rest day , the question of S /Shri Janardhan 
Ojha and Jagbeer Singh coming on duty on that day does not arise . 


In his cross -examination, he told that h : knew S /Shri Sanırdhın Ojhi an 1 Jagbar Singh . He told 
that he gets knowledge about standing orders from Time office and there was no other worker at gate excepting 
S /Shri Ram Chander and Suresh Kumar on 4th April, 1981 . 

Shri Rakesh Kumar Dixit (Personnel Officer ) while tendering the evidence explained the procedure 
adopted in case of absenting workers and showed the muster roll for the year 1981 wherein the word left have 
been recorded against the namos of workers whose cases are under arbitration . He also deposed that he heard 
that workers namely Vikramapal, Chandermapal Ram Chander and Bagedan Prasad had got employmentwith 
M / s. Super Tools and Zandu Forgings , Bhiwadi (Raj). In his cross-examination , he could not tell the name of 
worker, who gave this information to him goc he had any knowledge about the agitation as he joined subsequently , 


The parties also advances their arguments , 


The learned representative of the workman , drew my attention to tne illegality of the orders passed 
bythe Management by invoking Clause 15 of the standing order as there was no disobedience or definace of 
the standing orders. He viewed that the workinen were on peaceful agitation following the Gaadhian principles 
for the acceptance of their justified demands and the Dharna was within the knowledge of themoagement. Thus 
it could not be considered as absent from duty and striking off their names was uncalled for. He further elucidated 
that there are no such circumstances from which it can be inferred that he had left the services or had any such 
intentions. In this connection , he relied on the following awards contained in ths cases cited below : 


(1) G.T. Lad versus Chemical and Fibures India Ltd. 73) LIC P. No.290 


(2 ) Buckingham Co. versus Venkatiah LLS 1963 Pag . No. 639 . 
He also questioned the bonafide of the management in acting in harsh and perversive manner to crush 
the peaceful and constitutional activities of the union . He further challenged the action of the management 
that the termination tantamounted to retrenchment in the light of recent pronouncements of the Supreme Court 
as under : 


( 1) State Bank of India versus Subramaniam 1967 I LLJ 278 . 


(2 ) Hindustan Steel Ltd. versus Presiding Officer, Labour Court 76 LIC P. 766 


( 3) Delhi Cloth & GeneralMills Co., Ltd. 


Versus Shanbunath Mukherjee 80 LLJ P No. 1 


(4 ) Mohana Lal versus Bharat Electronics Ltd. 81 Page LIC 806 . 


( 5 ) Santosh Gupta versus State Bank of Patiala 80 LIC P. No. 687 , 


He accordingly contendod that the management did not observe the conditions precedent to retrench 
ment and committed illegality , thus the workmen are entitled to reinstatement with full back wages . 

While the Icarncd counsel of the management pointed out that the workman aca.ptod the factum of 
the absenc exceeding 10 days without permission from the management and without giving individual intima 
tion . It has also been admitted that no written request was made explaining the reasons for his unauthorised 
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absence or requesting for being taken on duty . He contended that there has been to corroborauicn 1 het the 
workman was on Dharna excepting his lone stattment . The number of work mi non Dhrina , period of Dhains 
etc. have differenc varations and thus cannot be:aca pedihat a group of workers , i... 31 or so was constantly 
on dharna . He refuted the allegations of the learned counsel ficm the pposite side that the meragement 
adopted negative / stern attitude about the demand notice dated 6th January , 1981. He explained that the manage 
ment discussed with the workers and explained to them the legalas well as the justified position - vide their 
letters Exhibit W - 7 and W - 8 and their stand has been vindicated by the Labour Di partma nt. Haryana , by reject 
ing the demand notice , -- vide endorsement No. 38707 dated 21st August , 1981. It is obvious that there was no 
justification for the workers/ union to create any stir on this account. He also pointed out to the ſalacious 
statements that all absentecs went to the factory on 4th April, 1981 to report for duty which has been forcefully 
rebutted in the witnesses of S/Shri Hira Singh , Huad Watchman and Rajpal and Niranjan Singh , Watchmen . 
He also pointed that there is no truth in the statement of S /Shri Jagbeer Singh and Janardhan Ojha that they 
reported for duty on 19th April , 1981 which was a weekly closed day of the factory being Sunday as given out 
in the statement made by Shri Rajpal, Watchman , who was on duty on that day. He pleaded that the standing 
orders have legal forcu and did not get suspended during any agitation . Nor every abscntec can be presumed by 
the management on hunger strikc / dharna which was resorted to by a negligiblc minority of the 31 workers out 
of 750 workers cmployed and added that factum of recall notices issued by the management have been admitted 
by the Union , -vide letter Exhibit W -5 . 


Asregards issue No.2 , ho argued that “ 

“ Retrenchment" would constitute termination of service by the 
employer , but there was no such act of termination by the management in this casc . He viewed that there 
is no retrenchment unless there is a discharge of surplus labour in a continuation or running industry as held 
by the Bunch of Five Judges of the Supreme Court in a case “ Barsi Light Railway Co., Ltd. versus K.N. 
Jogalekar in 1953 -- and still holds good beingthe judgment of a larger bench . He further viewed that judgment 
in the following cases as pointed out by the opposite counsel are distinguishable because the facts are materially 
different in the present case . 


(1) BOM versus Shambunath Mukherjee . 


(2 ) State Bank of India versus Subramaniam .. 


(3) Hindustan Steel Lid . versus Presiding Officer, Labour Court, and others . 


He pointed out that a Division Bench of Bombay High Court have held in case of Kamlesh Kumar 
Rajnikant Mehta versus Central Government Industrial Tribunal No. 1 that the termination of services of 
workmen for loss of confidena is not a rutrenchm : nt 1980 LLJ 336 ( Bombay ) He accordingly pleaded 
that the " Surplusage " for retrenchm :nt is implicit in the scheme of Industrial Dispute Act and every case cannot 
be roped in for the purpose of retrenchment. He added that there is no such positive action by the employer 
as to term it retrenchment in the present case . 


I have applied my mind to be evidence adduced by the parties as well as argum : nts advanced in 
support of their contentions. My findings issucwise are as under : - 

(1) From the facts and cvidenca it is clear that there was unrest amongst some workers due to 
demand raised by their union . It is also proved that the demands raised by the Union were not considered 
fit for any action in view ofthe subsisting settlemnts dated 7th February , 1977 and 12th October , 1978 as pointed 
out by the Labour Department and thus rejected , -vide its letter No. 38707 , dated 21st August, 1981 . 

The workman has also not proved that he wrote to the minagimint about his factum of dhar na nor 
he made any application for leave of his absence Besides it is on record that the management sent him letters 
( recall notices) under UPC and admitted in an indirect manner by the Union , -vide thcir letter dated 17th March , 
1981 Exhibit W -5 . More so the management did send Registered A / D letter which was returned by the postal 
authorities with remarks " लेने स इनकार 1894 

The workmin has also admitted that he did not 
write to the management about bis resumption of his duties, after refusal by the management on 4th April , 1981 , 
The factum of having reported on the 4th April, 1981 has also not been proved . This all goes to establis that 
the workman remained absentec unauthorisedly from 

which exceeds 10 days and invited 
the breach of contract with his own action which followed with an intimation to him by the management under 
clause 15 of the standing order . 


to 


The contention of the workmen s counsel that action under clause 15 of the Standing order was void 
as there was no disobedience or definance on the part of the workman has been found untenable as evident 
from the documentary facts and the affirmation of " recall notices" issued to him by the management and 
deliberately ignored by him . Nor the plea of malafide or victimisation is forcyful because the workman has himself 
to be blamed for the disregard of the standing order and normalice can be attributed as he did not come 
up with any explanation for absence nor did he care to write to the management for resumption of duties . 
Further, I am inclined to accept the argument of the management counsel that the standing orders have got 
the force of law and deeming provision take form of law and it dous not get suspended during any agitation . 
Thus the action under clause 15 of the Curtificd Standing Order is justific and in order as the workmen 
remained absent exceeding 10 days from duty unauthorisedly . Issue No. 1 is decided in favour of thc manage " 
mnt. 


PART 1 ] 


HARY ANA GOVT GAZ ., FEB. 2 , 1892 (MAGHA 13 , 1903 SAKA ) 


219 


As regards issue No. 2, the Rulings stated by the learned to presentative of the workmen have been studies 
ind found that the same have no bearing with the facts in this case . The retrenchment as given in thc definition 
ontained in clause section 2 ( 00 ) of the Industrial Disputes Act , 1947 means termination by the employer of the 
iervice of a workman which is as a result of positive action of the employer and cannot take in its fold ihe termi 
lation as a result of the act of employce. In this case the terminology of the clau e No. 15 of the standing order 
which is reproduad below is quite material and different from that of 1h : DCM . 


Clause No. 15 of the Certfied Standing Order. 

Discontinuation of Service . 

If a workman remains a bsunt for a continuous period of ten days without taking permission of the 
management or giving intimation under standing orders 12 and 12 (b ) be shall lose lien on his own appointment 
ind it shall be deemed that he has loſt the servics from the date of his absence unless he explain his absence 
jatisfactorily to the Managemcoi . 

Thus I am of the vicw that it does not tantamount to retrenchment and would be stretching too far if 
such case is roped in the coverage of rettenchment. However , considering the circumstances, length of service 
as well as plea of social justic , it would be in thi interest of quity and justice to award relief to the workman . 
[ award 15 days (fifteen ) wages for every completed year of service to the workman which would be equivalent 
o the comp .nsation payablc under Section 25 (F ) (b ) of the Industrial Disputes Act 1947, besides his othsi dues 
lying undisbursed with the management. 
Dated the 

J. D. MEHIA , 
Sole Arbitrator . 


C 


Forwarded (four cipics) to the Secretary, Haryana Government , Chandigarh , Labour and Employment 
Department, as required under section 17 of the Industrial Disputes Act, 1947, for favour of necessary publica 
tion in the Haryana Government Gazette . 

J. D. MEHTA , 

Sole Arbitrator . 
No. 91) -81/6Lab ./ 14941 - Io pursuance of the provisions of section 17 of the Industrial Disputes Act, 
1947 (Act No. XIV of 1947), the Governor of Haryana is pleased to publish the following Arbitration award 
of Shri J.D. Mehta , Deputy Labour Commissioner, Haryana , (retired ), Sole Arbitrator in respect of the dispute 
between Shri Vikaramapal, son of Shri Ram Rattan , workman and the management of M /s. Hindustan Everest Tools 
Ltd., Jatheri, Sonepat . 
BEFORE SHRI J.D. MEHTA , SOLE ARBITRATOR , RETIRED DY. LABOUR COMMISSIONER , HARYANA 

RESIDENT OF D / E 137 , TAGORE GARDEN , NEW DELHI, 110027 


SHRI VIKRAMPAL , SON OF RAM RATTAN (WORKMAN ) 


versus 


THE MANAGEMENT OF M /S . HINDUSTAN EVEREST TOOLS, LTD ., JATHERI, SONEPAT 
Appearances 

1. Shri Vikramapal along with Shri Chander Singh . 
2. Shri U.C. Pant along with Mr, D.N.Gupta . 


ARBITRATION AWARD 


The above named parties appointed me as a sole arbitrator in terms of the arbitration agreement, dated 
1st May,1981 under section 10 - A ( 3) of the Industrial Disputes Act , 1947 The- sald arbitration agreement was publish 
ed In the Haryana Government Gazette (Extraordinary )-vide No. ID /RTK /67/81 /26854 , dated 27th May, 
1981 . 


The following point in dispute was referred to me for arbitration : 


M 


( 1) Whether the action taken by the management was justified and if not; to what relief the workman 

is entitled to . 


Op receipt of the notification usual notices were issued to the parties . The parties made their appearances, 
filed their statement of claims, the written statement as well as rejoinder . The management filed copies 
of documents in support of their contention in this case , while the representative of the workmen filed 
collective documents on behalf of the Union Bot being written by 

by any individual worker . The 
following issues were framed on the basis of their pleadings with their consent. 


(1 ) Whether the workmed was unauthorisedly absent exceeding 10 days from duty . 
(2 ) Whether the action taken by the management tantamounted to retrenchment. If so , to what reljef 

he is entitled to . 
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Thereafter , the parties led their evidences. The workman cxamined himself as his own witness. Shri 
Vikramapal deposed that he was on Dharna during the period from 16th March , 1981 to 3rd April, 1981 in Nehru 
Place ( H. O. of the Company ) in support of the demands raised and did not receive any letter of the management 

However, he further added that Mohan Singh Clerk of the Management met 
him while he was on Dharna and Shri Pant also used to pass 

that way . 

He further state 
that an official of the Labour Department came on 3rd April , 1981 and got the dharna lifted 

with the 

assu 
rance that the demand would be met and the worker would be taken back on duty . Thus , he went on duty 
on 4th April, 1981 but was stopped by the Chowkidar at gate whom he could recognise by face only . He further 
added that he had no knowledge about the rules and regulations of the Company and went to the office of the 
Labour Department at Soncpat for their demana after 4th April , 1981. In his cross -examination , he told 
that he could not recollect the number of workers on dharga on 16th March , 1981 por he could recollect 
how many workers joined thercafter . He told that he did not know whether Shri Mohan Singh , Clerk met any 
other worker there . Hc affirmed his postal address, but denied to have received letter, dated 19th March and 24th 
March , 1981 (recall notices) sent by the management under UPC and also the Registered A / D letter returned by the 
postal authorities on 6th Apiil , 1981 with the remarks in À 5745C TH . " He added that he did 
not inform the management about his resorting to Dharna nor he made any written requests 
to the management to take him back on duty after the refusal by the Chowkidars on 4th April, 1981. He denied 
the knowledge about the leave application forms and the receipt of leave card . 


While the managementexamined S / Shri U.C. Pant, Dy . Manager (Personnel) Shri R.K. Dixit (Personnel 
Officer), Shri Hira Singh , Head Watchman , Shri Rajpaland Shri Niranjan Singh , Watchman as witnesses, whose 
recorded statements are on file and the management closed the case. 

The parties advanced their arguments as under and gave the same in writing 


The learned representative of the workmen assailed the action of the management on the ground that 
there was no dis-obedience or defiance of the standing order which could compel the management to invoke 
clause 15 of the Standing orders . He viewed that the workman was on peaceful agitation following the Gandhłan 
priaciples for acceptance of their justified demand and the dharna was within the knowledge of the management. 
Thus it could not be considered as absent from duty and striking off his name was uncalled for. He 
further elucidated that there are no such circumstances that he had left the services or had any such Intentions , 
In this case he relied on the rulings in cases of : 


( 1 ) G.T. Lad - Versus - Chemical & Fibres India Ltd., 1979 --LIC P. No. 290 . 


( 2 ) Buckingham Co .-- versus - Venkatlah - 1963- LLJ, P. No. 638. 


He also questioned the bonafide of the management in acting in harsh and hard manner to crush the 
peaceful and constitutional activities of the union and also challanged the action of the management that the termi. 
nation tantamounted to retrenchment in the light of the recent pronouncements of the Superme Court 
víz . State Bank of India -- versus - Subramlaniam Hindustan Steel Lta ., - versus - Presiding Officer , Labour 
Court, DCM - versus - Shambunath Mukerjee etc. He accoraingly pleaded that the management while not 
observing the condition precedent to retrenchment committed illegality , thus the workman is entitled to reinstatement 
with full wages . 


or 


While the learned counsel of the management pointed out that the workman accepted the factum of the 
absence exceeding 10 days without permission from the management and without giving individual initmation . 
It has also been admitted that no written requests was made explaining the reasons for his unauthorised absence 

requesting for being taken on duty . He contended that there has been no corroboration that the workman or 
dbarna , excepting his one stalement. The number of workman on dharna , per iod of aharna etc. have different 
varsions and thus cannot be accepted that a group of workers i.e.31 or so were constantly on dharna . He refuted 
the allegations of the learned counsel from the opposite side that the management adopted nagative /stern attitude 
about the demand notice , dated 6th January , 1981. He explained that the management discussed with the workers 
and explained to them the legeal as well as the justified position - vide their letters dated Exb . W - 7 and 
Exb - W - 8 and their stand has been vindicated by the Labour Department, Haryana, by rejecting the demand 
notice –vide enaoresement No. 38707 , dated 21st August , 1981. It is , obvious that there was no justification for 
the workers/unloa to create any stir on this account. He also pointed out to the falacious statement that all 
absentees wentto the factory on 4th April, 1981 to report for duty which has been forcefully rebutted to the witnesses 
of S /Shri Hira Singh , Head Watchman and Rajpal and Niranjan Singh Watchman . He also pointed out that 
there is ao truth in the statement of S / Shri Jagbeer Singh and Janardhan Ojha that they reported for duty on 19th 
April, 1981 which was a weekly closed day of the factory being Sunday as given out in the statement by Shri 
Rajpal, watchman , who wason duty on that day . He pleaded that the standing oraers have legal force ana did 
not get suspended during any agitation . Nor every absentee can be presumed by the management on hunger/ 
strike /dharna which was resorted to by a negligible minority of the 31 workers out of 750 workers 
employed and added that factum of recall notices issued by the management have been admitted by the 
Union , vide letter Exb . W -5 . 


PART 1 


HARYANA GOVT GAZ . FEB . 2, 1982 (MAGHA 13, 1093 SAKA ) 


221 


As regards issue No. 2 , he argued that " Retrenchment" would constitute termination of service by the 
employer, but there was no such act of termination by the management in this case . He viewed that there is 
no retrenchment unless there is a discharge of surplus labour in a continuation or running industry as held by the 
Bench of five judges of the Supreme Court in a case “ Barsi Light Railway Co. Ltd., versus K. N. Jogalekar 
in 1953 - and still holds good being the judgement of a larger bench . He further viewed that judgement in the 
following cases as pointed out by the opposite counsel are distinguishable because the facts are materially differ . 
ont in the present case . 

DCM -- versus -Shambunath Mukherjee . 

State Bank of India--versuy Subramaniam , and others 


3 


He pointed out that a Division Bench of Bombay High Court have held in case of Kamlesh Kumar , 
Rajnikant Mehta versus Central Government Industrial Tribunal No. 1, that the termination of services of 
workmen for loss of confidence is not a retreachment -- 1980 — LLJ 336 , (Bombay). He accordingly pleaded that 
the " surplusage " for retrenchment is implicit in the scheme of industrial dispute act and every case cannot be 
roped in for the purpose of retrenchment. He added that there is no such positive action by the employer as to 
term it retrenchment in the present case . 
I have gone through the evidences as well as pleas advanced while arguing the case. 

My findings 
issue- wise are as under : 

( 1) From the facts and evidence it is clear that there was unrest amongst some workers due to demands 
raised by their union . It is also proved that the demands raised by the union were not considered fit for any 
action in view of the subsisting settlements dated 7th February, 1977 and 12th October, 1978 as pointed out by 
the Labour Department and thus rejected vide its letter No. 38707, dated 21st August, 1981 . 

The workman has also not proved that he wrote to the managementabout his factum of dharna Qor he 
made any application for leave of his absence. Besides it is on record that the management sent him letters 
(recall notices) under UPC and admitted in an indirect manner by the Union -- vide their letter , dated 17th March , 
1981, Exh . W - 5. More so the management did send Registered A / D letter which was returned by the postal 
authorities with the remarks" TITH " . The workman has also admitted that he did not write to 
the management about his resumption of his duties, after refusalby the management on 4th April, 1981. The 
factum of having reported on 4th April, 1981 has also been proved . This all goes to esatblish that the workman 
remained absent unauthorisedly from 16th March , 1981 to 3rd April, 1981 which exceeds 10 days and invited 
the breach of contract with his own action which followed with an intimation to him by the management under 
clause 15 of the stading order. 

The contention of the workmen s counsel that action under clause 15 of the standing order was void 
as there was no disobedience or defiance on the part of the workman has been found un - tenable as evident from 
cdocumentary facts and the affirmation of " recall notices" issued to him by the management and deliberately ignor 
ed by him .Nor the plea ofmala fide or victimisation is forceful because the workmao has himself to be blamed 
for the disregard of the stainding order and no malice can be attributed as he did not come up 

with 

any 
explanation for absence nor did he care to with to the management for resumption of duties . Further , I am 
inclined to accept the argument of the management couasel that the standing or ders have got the force of law 
aod deeming provision take form of law and it does not get suspended during any agitation.Thus the action 
under clause 15 of the Certificatied standing order is justified and in order as the workman remained absent 
exceeding 10 days from duty unauthorisedly . Issue No. 1 is decided in favour of the management. 

As regards issue No 2, the Rulings stated by the learned representative of the workman have been stuedied 
and found that 

same have no 

bearing with the facts in this case . The retrenchment 
as given in the definition contained in section 2( 00 ) of the Industrial Disputes Act 1947 means termination by the 
employer of the service of a workman which is as a result of positive action of the employer and cannot take in its 
fold the termination as a result of the act of employees. In this case the terminology of the clause 15 of the 
Standing Order which is reproduced below is quite material and different from that of D.C.M. 

Clause No, 15 of the Certified Standing Order - Discontinuation of service 

If a workman remains absent for a continuons of period of ten days without taking permission of the 
management or giving intimation under standing orders 11 and 12 (b ) he shall lose lien on his own appointment 
and it shall be deemed that he has left the services from the date of his absence unless he explain his absence 
satisfactorily to the management. 

Thus I am of the view that it does not tantamount to retreachment and would be stretching to far if 
such case is roped in the coverage of retrenchment, However, considering the circumstances , 
tength of service as well as plea of social justice , it would be in the interest of equity and justice to 

award 
relief to the workman . I award 15 days wages for every completed year of service to the workman which 
would be equivalent to the compensation payable under section 25( F )(b ) of the IndustrialDispute Act 1947 , 
besides his other dues lying undisbursed with the management. 

J. D. MEHTA , 
Dated the 19th April, 1981. 

Sole Arbitrator. 
Forwarded ( four copies) to the Secretary , Haryana Government, Chandigarh , Labour and Employment 
Department as required under section 17 of the Industrial Disputes Act, 1947 for favour of necessary publication in 
the Haryana Government Gazette . 

J. D. MEHTA , 
Sole Arbitrator . 


the 


